
A "local loop" is a pair ofwires, or their equivalent, running from the local central office or

switch to the customer's premises. A local loop can be subdivided into at least three components

including: (i) Loop Distribution which runs from the customer's premises to a cross connect point

known as a feeder/distribution interface ("FDI"); (ii) the FDI itself; and (iii) the Loop Feeder, which

are the lines from the FDI to the local loop switch. Complaint, ~~ 41-48. A competitor, like MCI,

who has some equipment in place does not need access to the entire loop because it can connect

directly to loop distribution and bypass the unnecessary portions.

Section 251(c)(3) requires access to unbundled network elements at any technically feasible

point. Id. However, this type ofaccess, subloop unbundling, demands a level of technical feasibility

which has not been demonstrated. The FCC has concluded that MCI and others seeking subloop

unbundling have not overcome incumbent technical feasibility challenges. Specifically, subloop

unbundling can lead to disruptions in phone service and degradation of overall service quality. See

Local Competition Order, II FCC Rcd at 15696, , 391. The SCC properly rejected MCl's similar

argument upon Bell Atlantic's showing that it was not technically feasible. Bell Atlantic's witnesses

noted spectrum management problems, the need to develop new facilities to accommodate MCl's

request and the potential for breakdowns in network operations and security. See,~, 12116/96 Tr.

42,81,203-09, Record 3920,3959,4081-87 (testimony of Donald Albert).

Despite MCl's argument to the contrary, the SCC's reliance on this information was not

arbitrary or capricious. In fact, the SCC protected MCl's interest in access to subloop unbundling

by providing for joint subloop unbundling tests in order to identitY and alleviate any technical

difficulties. See Arbitration Order at 2 (Dec. 20, 1996). The Interconnection Agreement between
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MCI and Bell Atlantic includes this provision. See Interconnection Agreement, Attachment III,

§4.2, Record 5542.

The Court GRANTS summary judgment for the SCC and Bell Atlantic on this claim.

(3) Directory Assistance

The issue ofaccess to directory assistance information emerges in both MCI complaint and

Bell-Atlantic's Counterclaim. MCI contends that the SCC erred in denying nondiscriminatory

access to Bell Atlantic's directory assistance data for the District of Columbia and suburban

Maryland. Bell Atlantic argues that the SCC erred as a matter of law when it required Bell Atlantic

to give MCI possession of its directory assistance database on magnetic tape or some other suitable

medium. Under the SCC's Order, Bell Atlantic would also have to provide daily updates. See

Petition of MCI, Case No. PUC960113, Order Resolving Non-Pricing Issues, at 7 (May 8, 1997).

Both arguments are without merit.

Regarding MCl's claim, the SCC decision to limit access to only Virginia specific data was

not arbitrary or capricious. The SCC properly found that its jurisdiction under the 1996 Act was

"coextensive with [its] jurisdiction over customers within the Commonwealth" and properly declined

to "infringe upon the jurisdiction ofother Commissions." Record, pp. 5883-84 (SCC Jul)L16, 1997

Order, pp. 2-3). MCI has initiated proceedings before both the Public Service Commission of the

District of Columbia and the Maryland Public Service Commission. Those commissions shall

determine MCl's access to directory assistance data for persons within their respective jurisdictions.

It is the location of the customer, not the database which is controlling because each state­

commission regulates intrastate operations ofcarriers. See 47 U.S.c. § 153 (41). The SCC has no

jurisdiction over customers who reside in the District of Columbia or suburban Maryland. MCI may
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not undennine those proceedings or raise the likelihood of conflict by securing this information

through the SCC.4

Next, Bell Atlantic challenges the medium by which it must provide the directory assistance

infonnation. Specifically, Bell Atlantic challenges the use of magnetic tape or other suitable

medium for delivery of information and would interpret § 251(b)(3) as requiring "read-only" access.

Nothing in the 1996 Act requires such a limited interpretation of "access." While read-only access

is a highly effective way of providing nondiscriminatory access to directory assistance, it is not the

only way to accomplish such access. See Second Report and Order, ~ 143.

The FCC has expressly ruled that "[a] LEC shall provide directory listings to competing

providers in readily accessible magnetic tape or electronic formats in a timely fashion upon request.

A LEC must also pennit providers to have access to and read the information in the LEC's directory

assistance databases." 47 C.F.R. §51.217(c)(3)(ii). In the Second Report and Order, the FCC

"conclude[d] that section 251(b)(3) requires LECs to share subscriber listing information with their

competitors, in readily accessible tape or electronic formats, and that such data be provided in a

timely fashion upon request." Second Report and Order, ~ 141. Accordingly, the SCC properly

interpreted and applied the requirements of § 25 I(b)(3).

The Court GRANTS summary judgment for the sec, MCI and AT&T on this issue.

(4) Access to Feature Availability Matrix and Street Access Guide Database

.
4Indeed, nothing requires or authorizes the sce to grant access to such broad infonnation.

The FCC Second Report and Order, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996,11 FCC Rcd 19392 (1996) ("Second Report"), ~ 137 defines
"directory listings" as "subscriber list information" which is more limited than Bell Atlantic's entire
directory assistance database.
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A switch offers customers different options such as call waiting. Feature Availability Matrix

and Street Access Guide data ("FAM/SAG") identifies the features each switch is capable of

supporting and the street addresses it serves. By providing information on which features it may sell

a potential customer, this information enables a competing local exchange carrier to market products

more effectively. It is a "network element" since it is a "database... and information ...used in the

transmission, routing or other provision of telecommunications service." 47 U.S.C. § 153(29).

Accordingly, Section 251 (c)(3) requires nondiscriminatory access.

Although, MCI would prefer to receive this information via a database download, access

through the Electronic Communications Gateway ("ECG") is consistent with the 1996 Act. In its

First Report and Order, the FCC indicated that nondiscriminatory access "includes access to the

functionality of any integral gateway system the incumbent employs in performing the above

functions for its own customers." First Report and Order, ~ 523. The Record indicates that MCI

would be given access to this information on the same basis as Bell Atlantic's service

representatives.5 Hence, it is not discriminatory.

There is no obligation on the incumbent LEC to provide superior quality interconnection and

unbundled access. See Iowa Utilities Bd. v. F.C.C., 120 F.3d 753,813 (8th Cir. 1997)(-{T]he fact

that incumbent LEC's may be compensated for the additional cost involved in providing superior

quality interconnection and unbundling access does not alter the plain meaning of the statute, which,

5"Bell Atlantic is going to make that information available exactly as we do for our o~
service representatives, exactly as our own service representatives can access the operations systems
to use that information in the pre-ordering phase of things." 2/19/97 Tr. at 165, Record, p. 4602;
"We'll make the information available exactly the way it's available to our reps." Id. at 168, Record
4605. "What we are providing through ECG is the exact same capability to request and use this
information as what our people can." Id. at 169, Record, p. 4606.
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as we have shown, does not impose such a burden on the incumbent LECs). Bell Atlantic testimony

revealed: (1) the preferred database does not exist in a single place; (2) creating it would be

expensive and (3) MCI could create such a database through ECG access. 2/19/97 Tr. 166-67, 171,

Record 4603-04, 4608; 2/19/97 Tr. 235-36, Record 4672-73. The 1996 Act does not impose these

obligations on the incumbent LEC and the SCC's Order is in full compliance with the 1996 Act in

this regard..6

The Court GRANTS summary judgment for the SCC and Bell Atlantic on this issue.

B. Perfonnance Measures. Perfonnance Standards. Reporting and Noncompliance Compensation

To ensure compliance, MCI endeavored to secure certain objective perfonnance standards,

specific perfonnance reports, and enforcement mechanisms. The SCC considered MCl's claims and

adopted provisions similar to those MCI requested in its brief to the SCC.7 The SCC's decision

enacted the following measures: (1) Bell Atlantic shall provide services to MCI at the same level of

perfonnance Bell Atlantic provides itself; (2) Bell Atlantic shall offer premium service to MCI if

Mcr requests it and compensates Bell Atlantic for the incremental cost of providing the premium

service; (3) Bell Atlantic shall provide reports to Mcr on all material measures of service parity; (4)

MCI may request a report on all measures that are reasonably related to establishing parityJevel and

6The SCC did not completely preclude access in MCl's preferred data download manner.
Pursuant to the SCC Order, should Bell Atlantic develops the capacity to furnish this data as
requested by MCr, or if the provision ofsuch data is consistent with industry standards, Bell Atlantic
must furnish it at a price no higher than its incremental cost. Record, pp. 5421-22 (SCC may 8, 1997.
Order, pp. 5-6).

7Bell Atlantic's Brief in Opposition to Motions of MCr, AT&T and sce for Summary
Judgment offers a thorough comparison of measures MCI requested below and the resulting sec
decision. rd. at p. 18.
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whether MCI is receiving services at parity; (5) CLECs shall bear the incremental costs, allocated

on a competitively neutral basis, of providing any reports that Bell Atlantic does not provide for

internal use or is not obligated to provide for regulatory purposes; and (6) MCI shall have the right,

at its expense, to conduct reasonable audits or other verifications of information provided by Bell

-===--
Atlantic. Order at 6 (May 8, 1997), Record 5422. Nonetheless, MCI claims that the SCC refused

to impose any meaningful performance requirement on Bell Atlantic. MCI Mem., p. 30.

MCI offers a four part basis for this claim. First, the Interconnection Agreement's failure

to reduce parity requirements to concrete terms undermines its effectiveness. Next, MCI contends

that it must have reports from Bell Atlantic to show that Bell Atlantic is meeting its performance

obligations. Third, MCI objects to having to pay for performance reports. Finally, MCI claims that

compliance incentives and disincentives for discrimination must be built into the contract to ensure

Bell Atlantic complies. MCl's argument in support ofthese claims is unavailing.

First, the 1996 Act enables State commissions to enforce State law in its review of an

agreement, §252(e)(3), but does not explicitly require particular standards of performance. The

FCC similarly declined to require specific performance standards and reporting requirements. First

Report and Order, ~~ 310-11. Instead, the FCC chose to allow states to adopt such requirements

based on its own discretion. See id. Toward this end, the SCC adopted suitable performance

standards.

With regard to performance reports, Exhibit A to Attachment X to the Agreement lists reports

MCI would like to receive. Record, pp. 5869-5869.2. MCI may receive each of these reports and

others it may wish to examine. Record, p. 5853. Moreover, MCI has a right to audit Bell Atlantic's

data used in preparing the reports. Record, p. 5497 (Agreement, Section 34.5). The SCC places the
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Cost of these reports on MCI pursuant to §251(d)(l)(A) which requires ILECs to provide unbundled

access and interconnection to CLECs on a non-discriminatory basis, at a price based on the ILEC's

cost. The 1996 Act does not require ILECs to provide these reports to CLECs free of charge and the

SCC properly declined to impose the cost on Bell Atlantic. Finally, the absence of incentives for

compliance and disincentives for breach does not impair the effectiveness of the Interconnection

Agreement. MCr may activate the breach provisions within the Agreement which includes dispute

resolution procedures, actions at law and equity for damages and injunctive relief. Record, p. 5479.

The Court GRANTS summary judgment for the SCC and Bell Atlantic on this issue.

C. Intellectual Rights and Intellectual Property Indemnification

Mel contends that the SCC improperly failed to require transfer of intellectual property

rights and intellectual property indemnification. MCr has no way of assessing intellectual property

risks it may incur upon using Bell Atlantic's existing network to provide local service.

Consequently, MCr sought assurances that it could purchase network elements without being

exposed to intellectual property based litigation. The SCC required Bell Atlantic to indemnify MCI

for intellectual property claims as to any new equipment and software. The SCC further required

Bell Atlantic to extend to third parties any indemnities Bell Atlantic's vendors of equipment and

software provide. Finally, the SCC ruled that Bell Atlantic will inform MCr of any pending or

threatened intellectual property claims and update this notification periodically. Record, pp. 5418-19

(SCC May 8, 1997 Order, pp. 2-3).

Standing requires, in part, a party to have suffered an "injury in fact--an invasion ofa legally·

protected interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural

or hypothetical." Lujan v. Defenders of Wildlife, 112 S.Ct. 2130, 2136 (l992)(intemal citations and
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quotations omitted). In this case, there is no evidence of either actual or imminent harm. When

asserting third-party rights, standing requires a showing that the third party is unable to represent its

own interests. See Powers v. Ohio, 499 U.S. 411 (1991). There is no evidence that Bell Atlantic's

vendors will be unable to prosecute their own interests; therefore, any attempt by MCI to enforce

the rights of owners of intellectual property is premature.

The Court hereby DISMISSES this claim WITHOUT PREJUDICE.

D. MCl's Collocated Remote Switching Modules8

A remote switching module ("RSM") takes calls from the incumbent's system and, when

necessary, routes them to the new entrant's switch, which in tum routes them for delivery. MCI.

Mem. p. 38. The RSM can also switch calls directly to its destination if the terminating caller is

served by the same end office in which the RSM is located. Id. Although the SCC required Bell

Atlantic to permit MCI to collocate RSMs on its premises, the Interconnection Agreement precludes

MCI from using its collocated RSMs for switching. Record, P. 5715 (Agreement, Attachment V--

Collocation), MCI contends that this provision violates the 1996 as a matter of law.

Section 251 (c)(6) limits the duty to collocate to the equipment placed on ILEC premises that

is "necessary for interconnection or access to unbundled network elements[.]" Id. There is no duty,

however, to provide enhanced services under § 251(c)(6). First Report and Order, ~581. Incumbent

LECs are not required to allow collocation of any equipment without restriction. Id. With regard

to switching, the FCC declined to require that switching equipment be collocated since it does not

8AT&T raised this identical count in its complaint and cross-claim. The Court shall dispose
ofAT&T's claim along with MCl's similar claim. References to MCI shall be understood to include
AT&T.
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appear that it is used for the actual interconnection or access to unbundled network elements. ld.

The Interconnection Agreement implements the 1996 Act and FCC regulations by requiring

collocation as necessary for interconnection and access to unbundled elements. MCl's cost based

analysis for removing the SCC's restriction, Record, pp. 4027-4030, is not "necessary" within the

purview of the statutory framework because it is an enhanced feature. Bell Atlantic is under no

statutory duty to allow MCI use collocated RSMs for switching. See 47 C.F.R. § 51.323(c)

("Nothing in this section requires an [ILEe] to permit collocation of switching equipment or

equipment to provide enhanced services.")

Accordingly, the Court GRANTS summary judgment for the SCC and Bell Atlantic on this

issue.

E. Rates for Nonrecurring Charges

Nonrecurring charges are the onetime cost of initiating seryice to a customer. It is the price

new competitors pay to enter the local telephone market. MCI did not present any proposed prices

for these non-recurring charges. Record, p. 3819 (SCC StaffReport, p. 85). This may be attributed

to its December 13, 1996 stipulation with Bell Atlantic "to handle this issue as outlined in the

Commission's ruling in the arbitration case involving AT&T[.]" Record, p. 3846 (Stipulation

between MCI and Bell Atlantic, p. 7). The effect of this stipulation precludes MCI from raising the

Issue now.

This Court may not consider alleged errors not raised to the administrative agency below.

See Pleasant Valley HospitaL Inc. v. Shalala, 32 F.3d 67, 70 (4th Cir. 1994). The SCC set prices for

non-recurring charges in its December 2, 1996 Order. Prior to its entry of the stipulation, MCI had

presented arguments on the issue of non-recurring charges. However, in a practical sense, Mel
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abandoned those claims when it voluntarily agreed to abide by. the results ofthe AT&T-Bell Atlantic

arbitration issue over one week later.

The Court FINDS that MCl's claim is. procedurally barred because of its failure to raise the

claim to the SCC below. MCI should have declined to enter the stipulation since its claims had not

been resolved. MCI may not avoid the legal effect of its actions on appeal.

F. Transport and Termination Rates

Bell Atlantic contends, without merit, that the SCC erred as a matter of law when it set

AT&T's and MCl's termination rates based on Bell Atlantic's rates for the equivalent service.

Sections 252(d)(2)(A)(ii) and 252(b)(4)(B) permit the establishment of transport and termination

rates based on a reasonable approximation. This approximation was essential because there was no

actual cost data available. New entrants such as Mel have yet to begin offering widespread local

service; therefore, they do not have any historic cost data to assist in setting transport and

termination by reference to actual cost. Moreover, Bell Atlantic urged the SCC to use its cost as a

proxy for new entrants by advocating a "blended rate" for termination. Bell Atlantic is precluded

from challenging the SCC's use of its costs as a proxy for new entrants as arbitrary and capricious.

The 1996 Act allows approximations based on the "best information available~ [a state

commission] from whatever source derived." § 252(b)(4)(B). In this case, the SCC considered the

cost data available, namely the cost Bell Atlantic claimed it would incur for transporting and

terminating traffic over a given distance. The SCC properly considered differences in the MCI and

.
the Bell Atlantic model before setting rates for transport and termination at $.005 per minute when

MCI switch serves a geographic area comparable to the area served by Bell Atlantic.
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The 1996 Act authorized the SCC to make an approximation based on the information

available to it. The SCC properly relied on Bell Atlantic's cost study as a proxy for determining

costs to new entrants. The Court GRANTS summary judgment for the SCC, AT&T and MCI on

this issue.

G. Prices for Directory Listings

Again, a "network element," is "facility or equipment used in the proVISIOn of a

telecommunications service" including "features, functions and capabilities that are provided by

means of such facility or equipment." 47 U.S.c. § 153(29). One network element is the local

switching element which the FCC defines as including "the same basic capabilities that are provided

to the [ILEC's] customers, such as a telephone number, directory listing ... and operator services[.]"

First Report and Order, ~ 412. In the case at bar, the parties dispute whether directory listings are

network elements within the meaning of 47 U.S.c. § 153(29).

The Court FINDS that directory listings are network elements. Both the Act and FCC

regulations define network elements and include directory listing services. As the Eight Circuit

notes in Iowa, the term "network element" encompasses both the physical components ofa network

as well as "the technology and information ... necessary to provide telecommunications for a fee

directly to the public." Iowa, 120 F.3d at 808. The FCC has ruled that directory assistance and

operator services be unbundled as separate network elements. First Report and Order, ~ 534.

Accordingly, the SCC properly required Bell Atlantic to make them available to AT&T based on

the cost of providing it. See 47 U.S.c. § 252(d)(l).

The absence of cost studies for these services required the SCC to make a reasonable

approximation based on the best information available to it. See 47 U.S.c. § 252(b)(4)(B). In
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setting interim prices for this network element, the SCC considered Bell Atlantic's tariff rate and

discounted it by the wholesale discount rate. This determination was not arbitrary or capricious

inasmuch as it was based on the best information available to the SCC.

R. Wholesale Discount Rate

Bell Atlantic and other incumbent LECs must "offer for. resale at wholesale rates any.

telecommunications service that the carrier provides at retail to subscribers who are not

telecommunications carriers." 47 U.S.C. § 251(c)(4). Section 252(d)(3) provides a formula for

calculating wholesale rates. "A State commission shall detennine wholesale rates on the basis of

retail rates charge[d] to subscribers for the telecommunications services requested, excluding the

portion thereof attributable to any marketing, billing, collection and other costs that will be avoided

by the local exchange carrier." 47 U.S.c. § 252(d)(3). The FCC has interpreted the statute to

exclude those costs that will be avoided by a reasonable incumbent selling at wholesale. See First

Report and Order, ~ 911.

The SCC adopted two interim wholesale rates. The wholesale discount rate is 21.3% for

telecommunications services sold to competitors for resale. See Wholesale Order, pp. 5-6 (Nov. 8,

1996); Amending Order, pp. 1-2 (Nov. 13, 1996). When Bell Atlantic furnishes directory.assistance

and call completion services, the wholesale discount rate will be 18.5%. See id. The Record

supports the SCC calculation of these wholesale discount rates. First, Bell Atlantic's expert

endorsed the use of "reasonably avoidable costs." Wholesale Order, p. 3 (November 8, 1996).

Consequently, Bell Atlantic may not challenge the SCC use of these costs. See Pleasant Valley

Hospital, 32 F.3d at 70 (court's review of administrative decision limited to errors raised below).
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Second, Bell Atlantic used the "wholesale only" model in the proceedings before the SCC. Record,

p. 9423-24, 26, 28.

The Court must uphold the SCC's determination of the wholesale discount if "based on

consideration ofthe relevant factors," absent a clear error ofjudgment. Citizens to Preserve Overton

Park. Inc. v. Volpe, 401 U.S. 402,416 (1971). The SCC's November 8, 1996 Order reveals its

methodical approach to determining the percentage of avoidable costs it deemed appropriate.

Moreover, the sec approach is wholly consistent with the requirements of the 1996 Act. Having

considered "the record and the briefs" prior to reaching its decision, the SCC's determination is not

arbitrary or capricious.

The Court GRANTS summary judgment for the SCC on this issue.

CONCLUSION

For the reasons stated above, the Court GRANTS summary judgment in favor of the SCC

on all counts. The SCC has complied with the requirements of the 1996 Act and has neither erred

as a matter of law nor made arbitrary or capricious findings of fact. To the extent any party

advocates a position contrary to the SCC, the Court DENIES relief.

Let the Clerk send a copy of this Memorandum Opinion to all counsel of record.

And it is SO ORDERED.

~ If L~ -~o~=-------
UNlYfuifATEs DISTR~'=

July 1, 1998

DATE
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